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affected the rights of the accused to a fair trial and that pr~judice cannot be remedied by granting 

a new trial." State v. Baker, 78 Wash.2d 327, 332-333 (1970). The Washington Supreme Court 

has also held that "if the State inexcusably fails to act with due diligence, and material facts are 

thereby not disclosed to defendant until shortly before a crucial stage in the litigation process, it 

is possible either a defendant's right to a speedy trial, or his right to be represented by counsel 

who has had sufficient opportunity to adequately prepare a material part of his defense, may be 

impermissibly prejudiced. Such unexcused conduct by the State cannot force a defendant to 

choose between these rights." State v. Price, 94 Wash.2d 810,814 (1980). In State v. Krenik, 

the Court of Appeals, Division 1, held "actual prejudice can be shown if the State's belated 

inte1jection of new facts into a case forces the defendant to choose between the right to a speedy 

trial and the right to prepare an adequate defense." Krenik, 156 Wash.App. 314, 320 (Div. 1 

2010). However, "a continuance can be an appropriate remedy." Id. at 321. 

In order to assess whether the defense has made a showing under either of the rules under 

which it moves for dismissal, it is necessary for this Court to review some of the testimony and 

the State's case. In order to prove beyond a reasonable doubt that Zylstra fired the fatal shot that 

struck Ms. Smith, the State had to prove that 1) Zylstra fired the AK-47 and that 2) he fired it at 

the time Ms. Smith was struck and that 3) he fired the bullet that hit her. It is undisputed that this 

is a tragic event, and that none of individuals firing guns at the river intended to hit anyone. It is 

also undisputed that there were five different firearms owned by Zylstra, that all five of the 

individuals at the river, Zylstra, Qui ding, Shinpaugh, Lee, and Buck fired at least one of those 

guns, and that they all shot toward a small plastic starfish target or into the water and that they all 

relied on the berm across the river to stop any bullets they fired. There was no backstop other 

than the berm on the other side of the river. No one in the Zylstra party had an exact memory of 

the time they left the Quiding residence to walk to the riverbank, nor did they have an exact time 

for when they began and ended shooting. The witnesses who were present at the Smith 

residence had a general sense of when they began hearing shots fired. Smith, Pierce, and 

Semenov all testified to hearing rapid fire shooting, like that of an automatic weapon. They also 

testified that the shots were not initially rapid, but then became rapid. The testimony as to 

whether or not they heard shots being fired after Ms. Smith had been struck varied. Some said 

there were no more shots, but others at the Smith residence testified that there had been more 
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shots fired. Ms. Smith's sister testified that she could still hear shots hitting the house, even after 

her sister had been hit. 

The State presented the testimony of Lee, Qui ding, Buck, and Shinpaugh, both to lay out 

a time frame for who was firing the AK-47 at what time and to identify who had shot the AK-47. 

When Detectives Francis and Roff initially spoke to Lee at the Whatcom County jail,3 Lee told 

the detectives in a recorded statement that he, Quiding, Buck, and Zylstra had all fired the AK-

4 7. When Detective Francis told Lee that other witnesses at the river had stated Qui ding had not 

fired the AK-47 that day, Lee said that he might be wrong and that maybe only he and Zylstra 

had fired the AK-47. When Lee testified, he testified that he fired one or two rounds from the 

AK-47, that Buck had done the same, and that Zylstra had fired the rest. Quiding testified that 

he had never fired the AK-47 that day and that, in fact, he had never touched the AK-47, 

although Deputy Harris testified that Quiding was holding the AK-47 when he first came upon 

them at Lattimore road. All agreed that Shinpaugh never fired the AK-47. 

In a recorded interview that was admitted into evidence following a CrR 3.5 hearing, 

Zylstra told Detectives Francis and Roff that he, Lee, Quiding, and Buck had all fired the AK-47 

and that they had done so safely. He was unsure about the timing of when they left the Lattimore 

road residence, but stated he thought they were shooting at the river for 20 to 30 minutes. He 

acknowledged firing the AK-47, as well as purchasing all of the ammunition that was fired that 

day. 

When Mr. Smith and Mr. Pierce testified, they testified that multiple bullets came flying 

through the trees toward the house in rapid succession. Mr. Pierce said it sounded like automatic 

weapon fire. Mr. Smith stated that there was often shooting in the area, but that this was the first 

time bullets were fired at the house. Both testified that they could hear bullets "zing" past them, 

hitting trees and the Smith house. Lee, Quiding and Buck all testified that the AK-47 shots were 

discharged in rapid succession. Quiding testified that Zylstra was firing the AK-47 from his hip. 

In a video admitted into evidence and played for the jury, Quiding demonstrates Zylstra 

firing a replica of an AK-47 from his hip. In the video, he states he had been told by detectives 

that the style of firing he demonstrated was called "bump firing." Detective Allgire, a firearms 

3 Lee and Quiding were arrested at the Quiding residence on Lattimore road following the initial investigation for 
Unlawful Possession ofa Firearm. Both Lee and Quiding had prior felony convictions and could not lawfully 
possess firearms. 
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expert, testified that bump firing allows the AK-47 to behave like an automatic weapon, 

discharging bullets in rapid succession. Detective Allgire showed the jury how the weapon 

would be held and the State showed the jury a video of Detective Allgire bump firing the AK-4 7 

at a target. In his testimony to the jury, Quiding denied ever firing the AK-47. He stated the gun 

was new to Zylstra and that he wanted Zylstra to have the most time with it that afternoon. 

Quiding testified that Lee had fired the AK-47 and that he had fired above the target, in the 

direction of Gadwa road at least once. In Lee's recorded statement, he initially indicated that 

Quiding had fired the AK-47, but later in that statement, he suggested he might not be right 

about that, and during his testimony during trial, Lee stated that Quiding had not fired the AK-47 

and that only Lee, Buck, and Zylstra had fired it. 

Buck testified that he only saw Lee and Zylstra fire the AK-47. However, in a written 

statement taken on or about the day of the shooting, Buck stated that he, Lee, Quiding, and 

Zylstra had all fired the AK-47. On the stand, he testified that that was an error and that he had 

never said that, despite having signed a Voluntary Statement form, which Detective Harris 

testified he reviewed at length with Buck before Buck signed it. 

Following the testimony of Lee, Buck, and several witnesses, Mr. Butler asked each of 

them on cross-examination, "Do you know who fired the shot that killed Ms. Smith?" They all 

answered "No." While they testified as to their recollection of the events of the afternoon, 

neither Lee, Buck, Quiding, or Shinpaugh could say what time each person shot the AK-47. 

While Buck and Lee testified that Shinpaugh said, "I heard a scream" at one point, Shinpaugh 

denied hearing a scream or saying she heard one. They all testified that they could hear a lot of 

sirens, but did not know why or where they were coming from and they testified that they ended 

shooting when they started hearing many sirens close by. 

In order to prove beyond a reasonable doubt that Zylstra fired the fatal shot, the State had 

to show the jury that the testimony showed that Zylstra was firing when Ms. Smith was hit. 

Given that the testimony varied regarding who shot the AK-47 and when, the timeframe of the 

gunfire was critical. The State attempted to lay out the timing of the shooting and the time frame 

when the AK-47 was shot and by whom. Based upon the jury's verdict, they did so. 

A defendant is entitled to a fair trial; that is one of the fundamental bases upon which our 

legal system runs. The defendant's right to disclosure of evidence under the criminal rules 

"relates only to evidence which is favorable to the defendant and material to guilt." State v. 
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Blackwell, 120 Wash.2d 822, 828 (1993). In particular, CrR 4. 7(3) states that "the prosecuting 

attorney shall disclose to the defendant's counsel any material or information within the 

prosecuting attorney's knowledge which tends to negate defendant's guilt as to the offense 

charged." The Washington Supreme Court has held that "[t]he purpose behind discovery 

disclosure is to protect against surprise that might prejudice the defense ... if the State fails to 

disclose such evidence or comply with a discovery order, a defendant's right to a fair trial may 

be violated." State v. Barry, 184 Wash.App. 790, 796 (Div. 3) citing State v. Blackwell. The 

Washington Supreme Court has further held that "simple mismanagement is sufficient" to 

warrant dismissal. 

Zylstra points to 8 pieces of discovery that were not disclosed until-or well into-trial. As 

the Court has pointed out, the defense sought all discovery within a week or two of the initial 

filing of the charges, over two and half years ago. Since then, the Court held hearings on 

discovery issues and issued subsequent orders. Despite those orders, the State informed the 

defense and the Court of the following items it had not provided to the defense until the eve of, 

or days into, the trial itself: 

1) the 911 recordings; 

2) 2 CAD logs showing the response of officers to the Gadwa and Lattimore scenes; 

3) Ferndale Sergeant Kevin Davis's report, in which he identifies himself and other 

officers as first on the scene at the Smith residence on Gadwa road; 

4) 7 Google Earth pictures; 

5) Detective Sergeant Crisp's follow up report; 

6) Officer De Young's report, in which she identifies discussions with other individuals 

on Paradise road who were shooting around the same time of the incident (but who 

were excluded as suspects almost immediately); 

7) Disclosure of Ferndale Officer Healy, who was first on the scene at the Smith 

residence along with Sgt. Davis; and 

8) Knowledge that Detectives Francis and Roff had of a drawing Zylstra made for the 

detectives during his interview and which the detectives later destroyed. 

The Prosecuting Attorney's office conceded during trial that it had not provided this discovery to 

the defense in a timely manner. In addition to the Affidavits filed by Deputy Prosecutor Richey, 

the State attempted to explain its failures on the record. In part, they stated that the complexity 
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and size of the investigation meant that discovery disclosures were difficult, that they had asked, 

repeatedly, for police reports and other information held by the Whatcom County Sheriffs 

Office and the Ferndale Police Department, and that they had complied with the substance of 

CrR 4,7 and the discovery orders of this Court. 

It is clear to this Court that the Prosecuting Attorney's office failed in its discovery 

obligations in a myriad of ways. Prosecutor Richey told the Court that he had "asked and asked" 

the police agencies involved to provide discovery to him and to the defense and that the State 

had provided thousands of pages of discovery to the defense. The State appears to argue that it 

did as much as it could to ensure it complied with its obligations and that it did not have control 

over the manner in which the Sheriffs office managed police reports and other discovery 

germane to the case. 

While the Court recognizes the complexity and voluminous nature of the discovery in 

this case, the fact that discovery is hard is not an excuse for failing to execute the State's 

obligations 4. Each of the eight discovery items at issue in this motion fall within CrR 4.7(1)(i) 

-(vi) and at least two fall under 4.7(3). The discovery items at issue were all within the control 

of the investigating authorities. In fact, to argue that the State tried and couldn't produce those 

items is undercut by the very fact that the State ultimately provided them during trial. If the 

Court and the defense cannot rely upon the State to provide complete discovery by the deadlines 

set by the Court in both rules and written and oral orders, the Court cannot ensure that the 

defendant is assured his right to due process and a fair trial, the underlying reason for the 

existence of the discovery rules in the first place. The State's late production of the eight items 

that are the subject of this motion violated both the Criminal Rules as well as this Court's own 

orders. 

The various excuses for the late production do not excuse the lateness of the production; 

in fact, they show the apparent extraordinary inefficiencies in the organization of the material in 

this case by multiple individuals in the police department, as well as poor communication 

between the State and the police. In almost every instance during trial, the production of the late 

discovery was followed by the defense not only noting that this was the first they had heard of 

4 The voluminous nature of discovery is rarely an excuse for failing to provide it. In fact, the Court notes that 
discovery management during civil trials comprises quite a bit of its time and that discovery during civil cases is 
often multiple times as large as that in this case. The fact that it's hard to do does not mean it cannot be done or can 
only be done poorly. 

13 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the items (or the individuals named in some of the items, such as Officer Healy in Sgt. Davis's 

report from the day of the incident), but also expressing frustration that they had repeatedly 

asked whether what they had received constituted "all" of the discovery. The State's statements 

in Deputy Prosecutor Richey's affidavits that each of the officers who discovered the material 

"did the right thing" by turning over the material to the State fail to persuade this Court that the 

letter and spirit of the discovery rules have been upheld. It's not the "right thing" when the 

material is handed to the defense in the middle of trial. It is required by the rules. 

The fact that the discovery rules were violated to the degree found here leads this Court 

to conclude that the government mismanaged the discovery in this case. However, that 

conclusion does not end the inquiry required by the case law. In order to conclude that Zylstra's 

rights to due process artd a fair trial were violated to such a degree that dismissal is warranted, 

the defense must show that the late discovery was material to their case. In Dailey, the 

Washington Supreme Court upheld a trial court dismissal of a charge of negligent homicide, 

where that dismissal resulted from discovery violations. In that case, the defendant was charged 

with negligent homicide following a vehicle accident. The State filed charges against Dailey two 

and a half years after the accident, in August of 1977. Dailey sought discovery at his omnibus 

hearing on September 23, 1977. The Court ordered several items be given to the defense. At a 

hearing about a month later, the court learned that the discovery had not been provided to the 

defense and the defense made a motion to dismiss. The motion was continued at the State's 

request and the material was provided to the defense at the end of October, 1977. The court 

denied the motion to dismiss on November 3, 1977. On the Friday before the Monday start of 

trial (set for November 7, 1977), the State provided the defense a supplemental list of witnesses. 

Again, the defense moved to dismiss on the basis of the late production of the witness list. The 

comt denied the motion, but offered the defense a continuance, which the defense refused. 

Instead, the defense suggested proceeding to trial with the witnesses listed on the original 

witness list provided by the State. The State stated it could not try the case with those witnesses 

alone; the trial court dismissed. Dailey, 93 Wash.2d at 456. 

In the Supreme Court's opinion upholding the dismissal, the Supreme Court specifically 

noted the trial cowt's discussion of the reasons underlying the dismissal: 

The trial court's oral opinion establishes that its decision to dismiss was based on the 
numerous incidents of prosecutorial mismanagement that occurred throughout the 
proceedings. The court commented: 
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Based on the whole record, the affidavits and materials provided by Mr. Rothschild 
(defendant's attorney) when the motion was originally heard, together with this late list of 
witnesses furnished Friday afternoon ... I think the whole thing has become a farce. 

So, I think simply, there's got to be a denial of due process in the way this whole thing 
has been handled, and I'll issue an order dismissing it. 

In its subsequent written order dismissing the information, the court stated: 

and the comt being convinced that as a result of the actions of the ... (State), that the 
defendant can not be given a trial consistent with the dictates of due process and the basic 
notions of fair play, and that the only remedy consistent with due process is to dismiss the 
cause(.) 

Additionally, in its written order denying the State's motion for reconsideration, the comt 
reiterated: 

Upon going over the entire record, I am still of the opinion that the State has disregarded 
the fundamental constitutional guidelines as well as the criminal court rules ... and, I 
might add, even the order of this Court. 

Dailey, 93 Wash.2d at 458. The Supreme Court further found that "in the instant case, the State 

violated applicable court rules and specific trial court orders throughout the course of the 

proceedings CrR 4.7(a) (1) requires the prosecuting attorney to disclose to the defendant 

numerous items of information no later than the omnibus hearing. Most of the information 

included in the September 23 omnibus order fell within CrR 4.7(a)(l) (i)-(vi), the discovery 

rules, yet the State did not comply with the order until October 29, 1977, over one month later." 

This Court notes here that the Dailey court upheld the trial court's dismissal under CrR 

8.3, even though less than three months had passed from the original filing of charges and the 

trial date. In this case, 35 months passed from the filing of the charges against Zylstra to the day 

of trial. It's difficult to imagine that the State needed more time than that to provide discovery to 

the defense. 

This Court further finds that the specific details of the eight discovery items noted in this 

motion were material to Zylstra's defense. As the defense notes in its motion, "materiality" is 

defined as a 'reasonable probability of a different result." The U.S. Supreme Comi held in U.S. 

v. Bagley, 473 U.S. 667 (1985) that "The question is not whether the defendant would more 

likely than not have received a different verdict with the evidence, but whether in its absence he 

received a fair trial, understood as a trial resulting in a verdict w01ihy of confidence." Bagley, 

473 U.S. at 678. In this case, as the Court has exhaustively reviewed, the critical question at trial 
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was timing of the shots fired on the Lattimore road side of the river, who fired them, and how 

they coincided with the bullet that hit Ms. Smith resulting in her death. 

The 911 calls, of which there were several, some made from the Smith residence prior to 

the shooting of Ms. Smith and some following, and the CAD logs would have provided the 

defense the ability to further explore or challenge the time frame argued by the State. In addition 

to that, Sgt. Davis's police report identified Officer Healy as one of the first officers on the scene 

at the Smith residence. Mr. Butler interviewed Officer Healy midway through the trial after 

learning he had been at the Smith residence. In the transcripts of that interview provided to this 

Court by the defense, Officer Healy stated that he and Sgt. Davis arrived at the residence first, 

before paramedics. He stated that he and Sgt. Davis moved Ms. Smith from the back of the 

house to the front because he could hear bullets flying overhead. He further stated that after 

paramedics arrived and took over the care of Ms. Smith, that he and Sgt. Davis drove in his 

police vehicle to the river on the Smith residence/Gadwa road side. From there, he stated that 

they could see four or five people down at the river shooting and that he directed Deputy Harris 

to the Lattimore road location. Mr. Butler interviewed Sgt. Davis, who did not recollect the 

events as Officer Healy did. 

However, as the Court has noted throughout, the question of whether the State violated 

the discovery rules and that such discovery violations were material is not the sole inquiry. The 

defendant cannot be required to choose between his right to a speedy trial and his right to have 

adequate time to prepare a defense. In this case, however, Zylstra was not up against the 

expiration of his speedy trial rights. Indeed, during oral argument on this motion, defense 

counsel noted that when this Court offered the defense a continuance when it made its 8.3 

motion prior to the jury being sworn, the defense withdrew that motion because "the Court 

tipped its hand" as to what it considered the appropriate remedy. Indeed, based upon its analysis 

of the state of the law at the time of trial, the Court considered the appropriate remedy to be a 

continuance, given both that the jury had not yet been sworn and the defendant's speedy trial 

time had not yet run. The defense withdrew its dismissal motion, stating that it was "ready to 

go" to trial and that the defendant had gone to great lengths to ensure his availability on the date 

set for trial. The defense stated that moving the trial to a later date in January, as the Court 

suggested might be the remedy, would wreak havoc in the defendant's life and that his life had 

effectively been on hold during the years from the time of filing the information to the date of 
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trial. 

While all of those considerations regarding the defense's assessment of whether or not to 

request a continuance are reasonable ones, they are not the same as assessing whether the 

defendant's appropriate remedy would be a continuance in order to ensure the preservation of his 

rights to trial 5. The fact that the defense did not like its remedy doesn't change the fact that there 

was one. In State v. Brush, 32 Wash.App. 445,456 (Div. 3 1982), the Court of Appeals, faced 

with a similar issue, held "The appropriate remedy would have been to object and request a 

continuance or a delay of the trial ... Because the available remedy was the granting of a 

continuance and since defense counsel did not move for such a continuance, the prosecutor's 

noncompliance with the discovery rule was not prejudicial error." 

At multiple points during the trial, the defense suggested it would be making motions 

under CrR 4.7 and/or 8.3. The defense suggested it would request time during trial to prepare 

such motions, which the Court indicated it would likely grant. No such request came; indeed, 

the defense made no motions following the prosecution resting its case. The Court has found no 

cases in Washington that analyze the bringing of CrR 4.7 or 8.3 motions following trial and 

conviction. It's not clear that either motion can be properly brought post-conviction, although 

the Court notes that CrR 4.7 motions may be brought "during the course of proceedings." The 

State objects to the motions being brought at this stage of the case, arguing that this Court is 

divested of its authority to act under either of these rules post-conviction. The Court need not 

decide this issue; it does, however, note that nothing prevented the defense from making either 

motion during the course of the trial, prior to it being submitted to the jury, and it chose not to do 

so. Whether the defense chose not to do so for strategic reasons or as a result of a misreading of 

the rules, the fact remains that a 4. 7 motion during trial would have been likely to result in the 

Court granting the defense a continuance and additional time to prepare because that would have 

been the appropriate remedy. Had the defendant been up against the running of speedy trial, 

5 The defendant is entitled to have defense counsel that has thoroughly prepared and investigated the case. Had 
defense counsel elected to take a continuance, Zylstra's counsel would have had time to review the late produced 
material. The choice not to take the continuance may have been a strategic one, but that does not entitle Zylstra to 
now obtain a dismissal when alternative remedies were not taken. To do so would create an incentive for defendants 
to withhold objections and refuse remedies provided under the law and "lie in wait" to later seek dismissal. Such a 
result is obviously not contemplated by the concepts of preservation of error and timely objections. The requirement 
that parties must see objections at the time they arise and then object and preserve those objections exists to ensure 
that the Cou1t and the opposing parties have the oppo1tunity to respond and, if necessary, cure the error. 
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dismissal may well have been the appropriate remedy. He wasn't. 

Thus, the Court must deny the defendant's CrR 4.7 and 8.3 Motions to Dismiss. In doing 

so, this Court in no way excuses the State's handling of this case. There is no excuse for the 

repeated discovery failures on the pait of the State, regardless of whether the failure is the failure 

of the police or the Prosecutor's office. Unfortunately, the defense failed to avail itself of the 

appropriate remedy during trial and, therefore, the Comi concludes it cannot provide the relief 

the defense now seeks. 

THEREFORE, THE MOTIONS TO DISMISS UNDER CrR 4.7 AND 8.3 ARE 

DENIED. 

IT IS SO ORDERED. 

Dated this 30th day of January, 2017, 

~~ 
Whatcom County Superior Court 
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